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IN THE MATTER OF IOWA RULES | REPORT OF THE
OF EVIDENCE 5.502, 5.615, SUPREME COURT
5.803, 5.804, AND 5.807

e RN AN

TO: THE HONORABLE KEITH A. KREIMAN, CHAIR OF THE SENATE
JUDICIARY COMMITTEE OF THE 2009 REGULAR SESSION OF THE
EIGHTY-THIRD GENERAL ASSEMBLY OF THE STATE OF IOWA.

Pursuant to Iowa Code sections 602.4201 and 602.4202 (2007), the
Supreme Court of Iowa has approved and reports on this date to the Chair of
the Senate Judiciary Committee the adoption of lowa Rules of Evidence 5.502,
5.815, 5.803, 5.804, and 5.807. These amendments shall take effect June
l 20009.
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Dated this ;l“& day of April, 2009.

Respectfully submitted,
THE SUPREME COURT OF IOWA

By N[(fé’{’/\ﬁ, S

Marsha Ternus, Chief Justice

ACKNOWLEDGMENT

I, the undersigned, Chair of the Senate Judiciary Committee, hereby
acknowledge delivery to me on the __ day of , the Report of the
Supreme Court pertaining to lowa Rules of Evidence 5.502, 5.615, 5.803,
5.804, and 5.807.

Chair of the Senate Judiciary Committee

Please retain the copy and sign and return the original to: The Iowa
Supreme Court Clerk’s Office, Iowa Judicial Branch Building, 1111 East
Court Avenue, Des Moines, IA 50319.




‘(new rule)

Rule 5.502. Attorney-Client Privilege and Work Product; Limitations on
Waiver. The following provisions apply, in the circumstances set out, to
disclosure of a communication or information covered by the attorney-client
privilege or work-product protection.

a. Disclosure made in a court or agency proceeding; scope of a waiver.
When the disclosure is made in a court or agency proceeding and waives the
attorney-client privilege or work-product protection, the waiver extends to an
undisclosed communication or information only if:

(1) the waiver is intentional,

(2) the disclosed and undisclosed communications or information
concern the same subject matter; and

(3) they ought in fairness to be considered together.

b. Inadvertent disclosure. When made in a court or agency proceeding,
the disclosure does not operate as a waiver if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took reasonable steps to
prevent disclosure; and

(3) the holder promptly took reasonable steps to rectify the error,
including (if applicable) following Rule of Civil Procedure 1.503(5)(b).

c. Controlling effect of a court order. A court may order that the privilege
or protection is not waived by disclosure connected with the litigation pending
before the court in which event the disclosure is also not a waiver in any other
proceeding.

d. Controlling effect of a party agreement. An agreement on the effect of
disclosure in a state proceeding is binding only on the parties to the agreement,
unless it is incorporated into a court order.

e. Controlling effect of this rule. Notwithstanding rules 5.101 and
5.1101, this rule applies to all proceedings, in the circumstances set out in the
rule.

f. Definitions. In this rule:



(1) "attorney-client privilege" means the protection that applicable law
provides for confidential attorney-client communications; and

(2) "work-product protection" means the protection that applicable law
provides for tangible material (or its intangible equivalent) prepared in
anticipation of litigation or for trial.



Rule 5.615 Exclusion of witnesses. At the request of a party the court may
order witnesses excluded so that they cannot hear the testimony of other
witnesses, and it may make the order of its own motion. This rule does not
authorize exclusion of any of the following:

(1) A party who is a natural person.

(2) An officer or employee of a party which is not a natural person
designated as its representative by its attorney.

(3) A person whose presence is shown by a party to be essential to the
presentation of the party’s cause.

(4) A person authorized by statute to be present.




Rule 5.803 Hearsay exceptions; availability of declarant immaterial. The
following are not excluded by the hearsay rule, even though the declarant is

available as a witness:
* % % %
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Rule 5.804 Hearsay exceptions; declarant unavailable.
* k % %

b. Hearsay exceptions. The following are not excluded by the hearsay rule
if the declarant is unavailable as a witness:

(1) Former testimony. Testimony given as a witness at another trial or
hearing of the same or a different proceeding, or in a deposition taken in
compliance with law in the course of the same or another proceeding, if the
party against whom the testimony is now offered, or, in a civil action or
proceeding, a predecessor in interest, had an opportunity and similar motive to
develop the testimony by direct, cross, or redirect examination.

(2) Statement under belief of impending death. A statement made by a
declarant while believing that the declarant’s death was imminent, concerning
the cause or circumstances of what the declarant believed to be the declarant’s
impending death.

(38) Statement against interest. A statement which was at the time of its
making so far contrary to thedeclarant’s pecuniary or proprietary interest, or so
far tended to subject the declarant to civil or criminal liability, or to render
invalid a claim by the declarant against another, that a reasonable person in
the declarant’s position would not have made the statement unless believing it
to be true. A statement tending to expose the declarant to criminal liability and
offered to exculpate the accused is not admissible unless corroborating
circumstances clearly indicate the trustworthiness of the statement.

(4) Statement of personal or family history.

(A) A statement concerning the declarant’s own birth, adoption, marriage,
divorce, dissolution, legitimacy, relationship by blood, adoption, or marriage,
ancestry, or other similar fact of personal or family history, even though
declarant had no means of acquiring personal knowledge of the matter stated;
or

(B) A statement concerning the foregoing matters, and death also, of another
person, if the declarant was related to the other by blood, adoption, or marriage
or was so intimately associated with the other’s family as to be likely to have
accurate information concerning the matter declared.

(5) ﬂ‘ransferred to rule S. 807 ]—QéhePe%eep&sﬁs—A—s%a-tement—ne{—speefﬁea;Ly




declarant:
(6) Forfeiture by wrongdoing. A statement offered against a party that has

engaged or acquiesced in wrongdoing that was intended to, and did, procure
the unavailability of the declarant as a witness.




(new rule)
Rule 5.807 Residual Exception.

A statement not specifically covered by any of the exceptions in rules
5.803 or 5.804 but having equivalent circumstantial guarantees of
trustworthiness, is not excluded by the hearsay rule, if the court determines
that (A) the statement is offered as evidence of a material fact; (B) the statement
is more probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice will best be served
by admission of the statement into evidence. However, a statement may not be
admitted under this exception unless the proponent of it makes known to the
adverse party sufficiently in advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to meet it, the proponent’s
intention to offer the statement and the particulars of it, including the name
and address of the declarant.



